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consistency determination unless the
State concurs or concurrence is pre-
sumed, pursuant to paragraphs (a) and
(b), with the activity, or unless both
the Federal agency and the State agen-
cy agree to an alternative period.

(d) Time limits on concurrences. A
State agency cannot unilaterally place
an expiration date on its concurrence.
If a State agency believes that an expi-
ration date is necessary, State and
Federal agencies may agree to a time
limit. If there is no agreement, later
phases of, or modifications to, the ac-
tivity that will have effects not evalu-
ated at the time of the original consist-
ency determination will require either
a new consistency determination, a
supplemental consistency determina-
tion under §930.46, or a phased review
under §930.36(d) of this subpart.

(e) State processing fees. The Act does
not require Federal agencies to pay
State processing fees. State agencies
shall not assess a Federal agency with
a fee to process the Federal agency’s
consistency determination unless pay-
ment of such fees is required by other
federal law or otherwise agreed to by
the Federal agency and allowed by the
Comptroller General of the United
States. In no case may a State agency
stay the consistency review period or
base its objection on the failure of a
Federal agency to pay a fee.

[66 FR 77154, Dec. 8, 2000, as amended at 71
FR 827, Jan. 5, 2006]

§930.42 Public participation.

(a) Management programs shall pro-
vide for public participation in the
State agency’s review of consistency
determinations. Public participation,
at a minimum, shall consist of public
notice for the area(s) of the coastal
zone likely to be affected by the activ-
ity, as determined by the State agency.

(b) Timing of public notice. States
shall provide timely public notice after
the consistency determination has
been received by the State agency, ex-
cept in cases where earlier public no-
tice on the consistency determination
by the Federal agency or the State
agency meets the requirements of this
section. A public comment period shall
be provided by the State sufficient to
give the public an opportunity to de-
velop and provide comments on wheth-

§930.43

er the project is consistent with man-
agement program enforceable policies
and still allow the State agency to
issue its concurrence or objection with-
in the 60 day State response period.

(c) Content of public notice. The public
notice shall:

(1) Specify that the proposed activity
is subject to review for comnsistency
with the enforceable policies of the
management program;

(2) Provide sufficient information to
serve as a basis for comment;

(3) Specify a source for additional in-
formation, e.g., a State agency web
site; and

(4) Specify a contact for submitting
comments to the State agency.

(d) Procedural options that may be
used by the State agency for issuance
of public notice include, but are not
limited to, public notice through an of-
ficial State gazette, a local newspaper
serving areas of coastal zone likely to
be affected by the activity, individual
State mailings, public notice through a
management program newsletter, and
electronic notices, e.g., web sites. How-
ever, electronic notices, e.g., web sites,
shall not be the sole source of a public
notification, but may be used in con-
junction with other means. Web sites
may be used to provide a location for
the public to obtain additional infor-
mation. States shall not require that
the Federal agency provide public no-
tice. Federal and State agencies are en-
couraged to issue joint public notices,
and hold joint public hearings, to mini-
mize duplication of effort and to avoid
unnecessary delays, so long as the joint
notice meets the other requirements of
this section.

§930.43 State agency objection.

(a) In the event the State agency ob-
jects to the Federal agency’s consist-
ency determination, the State agency
shall accompany its response to the
Federal agency with its reasons for the
objection and supporting information.
The State agency response shall de-
scribe:

(1) How the proposed activity will be
inconsistent with specific enforceable
policies of the management program;
and

(2) The specific enforceable policies
(including citations).
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(3) The State agency should also de-
scribe alternative measures (if they
exist) which, if adopted by the Federal
agency, would allow the activity to
proceed in a manner consistent to the
maximum extent practicable with the
enforceable policies of the management
program. Failure to describe alter-
natives does not affect the validity of
the State agency’s objection.

(b) If the State agency’s objection is
based upon a finding that the Federal
agency has failed to supply sufficient
information, the State agency’s re-
sponse must describe the nature of the
information requested and the neces-
sity of having such information to de-
termine the consistency of the Federal
agency activity with the enforceable
policies of the management program.

(c) State agencies shall send to the
Director a copy of objections to Fed-
eral agency consistency determina-
tions.

(d) In the event of an objection, Fed-
eral and State agencies should use the
remaining portion of the 90-day notice
period (see §930.36(b)) to attempt to re-
solve their differences. If resolution
has not been reached at the end of the
90-day period, Federal agencies should
consider using the dispute resolution
mechanisms of this part and post-
poning final federal action until the
problems have been resolved. At the
end of the 90-day period the Federal
agency shall not proceed with the ac-
tivity over a State agency’s objection
unless:

(1) the Federal agency has concluded
that under the ‘‘consistent to the max-
imum extent practicable” standard de-
scribed in section 930.32 comnsistency
with the enforceable policies of the
management program is prohibited by
existing law applicable to the Federal
agency and the Federal agency has
clearly described, in writing, to the
State agency the legal impediments to
full consistency (See §§930.32(a) and
930.39(a)), or

(2) the Federal agency has concluded
that its proposed action is fully con-
sistent with the enforceable policies of
the management program, though the
State agency objects.

(e) If a Federal agency decides to pro-
ceed with a Federal agency activity
that is objected to by a State agency,

15 CFR Ch. IX (1-1-12 Edition)

or to follow an alternative suggested
by the State agency, the Federal agen-
cy shall notify the State agency of its
decision to proceed before the project
commences.

§930.44 Availability of mediation for
disputes concerning proposed ac-
tivities.

In the event of a serious disagree-
ment between a Federal agency and a
State agency regarding the consistency
of a proposed federal activity affecting
any coastal use or resource, either
party may request the Secretarial me-
diation or OCRM mediation services
provided for in subpart G.

§930.45 Availability of mediation for
previously reviewed activities.

(a) Federal and State agencies shall
cooperate in their efforts to monitor
federally approved activities in order
to make certain that such activities
continue to be undertaken in a manner
consistent to the maximum extent
practicable with the enforceable poli-
cies of the management program.

(b) The State agency may request
that the Federal agency take appro-
priate remedial action following a seri-
ous disagreement resulting from a Fed-
eral agency activity, including those
activities where the State agency’s
concurrence was presumed, which was:

(1) Previously determined to be con-
sistent to the maximum extent prac-
ticable with the management program,
but which the State agency later main-
tains is being conducted or is having an
effect on any coastal use or resource
substantially different than originally
described and, as a result, is no longer
consistent to the maximum extent
practicable with the enforceable poli-
cies of the management program; or

(2) Previously determined not to be a
Federal agency activity affecting any
coastal use or resource, but which the
State agency later maintains is being
conducted or is having an effect on any
coastal use or resource substantially
different than originally described and,
as a result, the activity affects any
coastal use or resource and is not con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program. The State
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